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s:1-14"1C'ic/'idl cB"T ~~WName & Address of the Appellant

Mis Span Apparels Pvt. Ltd.,
Survey No.I 17,
Kalgi Ghar Textile Compound,
Narol, Ahmedabad-382443.

al{ arfh g or8ta 3mer arias rra aa & it as sa mer # ufa
zqenfe,fa Rt al; T; Fr 3rf@alt at sr@ta zr gtru3rIn aar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following
way:

Revision application to Government of India :

() a€t; 3al zrca 3rf@fu, 1994 alt err 3ra ft aarg g mrcai a
aira err at sq-enr qer gg iaifa grleru m4a aft Ra, and Tl,
fcrffi Ji-511 C'1 J.1, m fcMN, ah)ft if5r,a taa, iamf, { fact : 110001 cBT cB7"
aft a1RI

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=JlcYf cB7" m m ua wit zrf arar f@#t 'fjU-§llll'< <TT ~ c/'il-<'<5111
z fcR:fl" 'fjU-§!lll'< aa qvsrrr m urd g mf i, zu fcntTr 'fjU-§IJII'<( <TT~~

-=mg cf6 fcR:fl" c/'i I '<'<SI 11 ~ <TT fcntTr qusrII i gt l=JlcYf 1 ,fan a tr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
$ 1!<i ~r~· arehouse or to another factory or from one warehouse to another during the course of

cENTR cessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
_,
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(A)

(B)

(c)

(1)

I>
-im * ~ fcITTfr ~ m ror ii Allffaa ml z +Ta a RR#fut sq#hr zrca a a u Gura
gs aR mm if "GIT#a arg Raft ,u7a Raffa &t

In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

3if# arr #6t var zrca yr fg uil sh #fez mt # n{ ? al ha ma sit gr err
qi fzu 4tRn mgr, arft rr "CfTfur err "Wi<T ~ m mer if fa stfefzm (i.2) 1998 tITTT 109
rr Rga fag ·rg eh

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)

Act, 1998.. ....,,..,..........__,......,. ~- (I
bra sTrar ggcen (sr@ta) Para8, 2oo1 fu# siafa Rafe qua in sv-o i ht ,fad?t
ha arr#r a w am hf fiaft a a ft a--rs vi 3rft mar at at-at uRii
Tr1 fr 3mat f@au uirr fGg Ur# er m ~- cp1 :!M~M cB" 3lcl7@ tITTT 35-~ if frrmfur i:#r cB"
Tara # rqd # rr €tr--s acr a6t uR aft itt ufez I

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.

(2) Rfau 3m4at mer sf ic+aay Gara vu?t zn 7a n ID "ITT ffl 200/- # 47ar #] Gr;
3jtz uref icav vs car a vnrar st "ITT 1000 /- at 6 ya # uz1

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupe0e~One Lac. ,_

tar ggca, €tra zrca vi aras 3rq)ala nruf@rat ,f ar8ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal:

(1) ala nae zycen 31f@Rm, 1944 c#r tITTT 35-#r / 35-~ -qct fcRr~I 1994 q5T 'cfRf 86 ~ 3@lIB cB" 3lcl7@:

Under Section 358/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to :-

(6) qffra 4Rea 2 (4)a iaar arr rarar at 3rfta, 3r4tat #m i fr yea, ta
Gural zyc vi hara 3r4)4ta nrnf@raw1 (Rec) 6t ufr 2flu if0an, rearaa 2"
H,TI, sq3If] 44d7,3/a1,fr+R,ran,Isa -asooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. ·



». The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf sq 3rt i n{ g rkzii ar mgr 3tr & re@r ca air fc;rcr i:im=r cpf~
Gqja zr a fut oar afg gr rzr a sa gg sat fa frat udt arf aa a fg zrenferf
3r4)hr nznf@raw atv orft a ahawar a ya or4aa fz \i'ITcTT -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.

(4) arzurru zgca 3fefu 497o zrn igif@r cB1"~-1 cfi 3IBT@ feifRa fg 1]n hrma
IT e Irr zrenReff Rvfzu If@rant mat i .r@a #l ya sf u 5.6.so h cpf rllllllc>ill
yca Reas car zr Reg y

One copy of application or 0.1.0. as the case r;nay be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3j vii@r mci at firv aa are RWIT cB1" 3jl aft ezn 3nafa f@at urar & cit v#a
zgcan, tr snla yea ya hara or4t4tr urn@raw (qr4ff@f@e) f.:rw:r, 1982 it RIBCl t I

Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vi zycea, a4tu graa zycn y @hara s#tr zrzn@raur (Rrec), sf r4tat a mr
afar irt (Demand) i:tcf ~ (Penalty) cpf 10% 119 \ifl=fT~~%I~'~ 119 \ifl=fT 10

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

±{laGnlzea sit latah siafa, fagr "afar atii(puty Demanded) 
(i) (Section)m nDWdQCTRfixlf.<T;
(ii) mm 1R1Cl~~ cITT xlf.<T;
(iii) leafuii±fu6 asaaw:r xlf.<T.

> Tqas'Ra rfha lusedqfurst gear, srfha fara kfruqua aar farrue.
0

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deppsited, provided that the pre-deposit amount
shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr 3nar # uR art ufrsUr#a usi yeas srrar zyes a zus f@aif@atat +illT fcr;-Q;
~~if;- 10% 1PTffR 1R sit szihas aus Ra1Ra.stas avs # 1ogaru6la.Rte

In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

F.No.GAPPL/COMISTP267, 27103

This appeal has been filed by Mis Span Apparels Pvt. Ltd., Survey No. I 17, Kalgi Ghar
Textile Compound, Narol, Ahmedabad-382443 (hereinafter referred to as the 'appellant),

against Order-In-Original No. MP/01-02/AC/Div-IV/20-21 dated 29.06.2020 (hereinafter

referred as "impugned order") passed by the Assistant Commissioner, CGST, Division-IV,
Ahmedabad South Commissionerate (hereinafter referred to as the "adjudicating authority').

2. The facts of the case, in brief, are that the appellant are engaged in the manufacture of

S.O. Dyes falling under Chapter 32 of the Central Excise Tariff Act, 1985 and were holding
Central Excise Registration No.AADCS3747EEM002. They were also holding Service Tax
Registration No.AADCS3747ESD001 for discharging their service tax liability under Section
68(2) of the Finance Act, 1994 read with Rule 2(1 )(d)(B) of Service Tax Rules, 1994 on

various taxable services received by them. During the course of audit of records of the
appellant, on scrutiny of the Balance Sheets for the Financial Year 2013-14 to 2016-17, it was

noticed that the director of the appellant i.e. Rashmi Khandhar has rented out her immovable

property to the appellant for an agreed upon consideration and that the said appellant had
totally paid Rs.9,00,000/- in each financial year to the said director as rent towards such

immovable property. The audit observed that Renting of Immovable Property for use in the

course of furtherance of business or commerce is declared taxable service in terms of the

provisions made under Section 65 and Section 66E of the Finance Act, 1994. It was further

observed that since the service was provided by a Director of a Company to the said company
which is a body corporate, it appeared to be liable to service tax under reverse charge

mechanism under Notification No. 30/2012-ST dated 20.06.2012, as amended, and the

appellant was liable to pay 100% of the service tax payable on the said services received w» O
them. Accordingly, a Show Cause Notice dated 25.07.2018 was issued to the appellant

proposing demand of service tax amounting Rs.4,87,980/- on the amount of rent paid to their
Director under proviso to Section 73(1) along with interest under Section 75 of the Finance

Act, 1994. Penalty upon the appellant was also proposed under Section 78 of the Finance Act,

1994. Since, the appellant had continued non-payment of Service Tax on the said service

received by them, as per details obtained from them, a further Show Cause Notice dated

13.02.2020, covering the period from April-2017 to June-2017, was issued for demanding

Service Tax amounting to Rs.33,750/- along with interest and imposition of penalty under

Section 78 of the Finance Act, 1994. Both the above said Show Cause Notices were
adjudicated by the adjudicating authority vide the impugned orders wherein he had confirmed

the demands along with interest and also imposed penalty.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on
the following grounds:

0

(a) The fact that the TDS is deducted under Section 194-1 of Income Tax Act, 1961 on the
rent paid to the director for giving property on rent/lease and is conclusive evidence that



o

0

5
F.No.GAPPL/COM/STP/267. 271/2020

$

the amount paid as rent is nothing but consideration paid for services received of

renting of immovable property rendered by such directors in the capacity of property

holder;

(b) Furthermore, the fact that the rent received by the whole time directors, managing

directors, etc. is shown in their Income Tax Returns under the head 'Income from house

property' also fortifies the fact that the amount received is in lieu of their owner of

property rented to the company. As such, when CBDT, being one of the wing of the

government department is accepting the amount paid to the managing directors, whole

time directors, etc. as rent for the property usages, the other wing of the government

department, i.e., CBEC cannot take a contrary stand to levy service tax on the same.
Therefore, the consideration received by the directors as a property holder/owner from

the company is in fact in the capacity of owner of property and cannot be considered as
'service' as per the definition of service given under section 65B(44) of the Finance

Act. When the activity of renting of immovable property service has been separately

classified in the service tax, the said activity is outside the purview of the definition of

service and consequently no service tax is leviable on the same. Furthermore, when an
activity is not within the ambit of 'service', the question of reverse charge mechanism
dos not arise;

(c) The serial No.5A of the notification No.30/2012-ST does not make distinction between
different types of directors. Therefore, service tax demands are being raised on

payments made to all directors by the company. However, service tax should be

demanded on the amount paid to non-executive directors only and other amounts paid

to executive directors such as sitting fees, commissions, etc.

(d) General Circular No.24/2012 dated 09.08.2012 issued by the Ministry of Corporate

Affairs confirms the fact that service tax is payable on the commission/sitting fees
payable to the Non-Whole Time Directors of the company and the increase in the

quantum of remuneration paid to them on account of service tax wi 11 not be considered

for the purpose of approval of Central Government under section 309 and 310 of the

Companies Act even if it exceeds the limit of I% or 3% of the profit. This indicates

that even the MCA, which is a part of government, believes that service tax is payable
only on the sitting fees/commission payable to the directors and not on the renting

charges paid to them as a owner of property;

(e) On the basis of the supra, it has been concluded that the service tax is payable only on

the amounts paid to the directors other than in lieu of their capacity as employee of the

company & owner of property;
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(f) The extended period of limitation cannot be invoked in the present case since there is

no suppression, wilful mis-statement on the part of the appellant. The show cause

notice has entirely failed to make out any case of suppression, wilful statement on the

part of the appellant; and

(g) Penalty under Section 78 of the Finance Act, 1994 is not imposable in the present case
as the appellant has not suppressed any information from the department and there was
no wilful mis-statement on the part of the appellant. No case has been made out on the

ground of suppression of facts or wilful mis-statement of facts with the intention to

evade the payment of service tax. The appellant is entitled to entertain the belief that

their acitivities were not taxable. That cannot be treated as suppression from the

department. They rely on Hon'ble Gujarat High Court decision in case of Steel Cast

Ltd.[2011 (21) STR 500 (Guj).].

4. Personal hearing in the matter was held on 20.01.2021 through virtual mode. Shri Vipul

Khandhar, Chartered Accountant, appeared on behalf of the appellant for hearing. He reiterated

the submissions made in the appeal memorandum.

0

5. I have carefully gone through the facts of the case and submissions made by the
appellant in the Appeal Memorandum and oral submissions made at the time of personal

hearing. The issue to be decided in the case is whether the appellant, as a service recipient, is

liable to pay service tax under reverse charge mechanism on the rent amount paid to their

Directors in respect of immovable property given on rent to the company in the light of

provisions of Rule 2(l)(d)(EE) inserted w.e.f 07.08.2012 read with the provisions of 0
Notification No. 30/2012-ST dated 20.06.2012 as amended, or not.

6. It is observed from case records that the appellant had paid an amount of

Rs.38,25,000/- [Rs.36,00,000/- (1" SCN)+ Rs.2,25,000/- (2" SCN)] during the period Financial

Year 2013-14 to Financial Year 2017-18 (upto June, 2017) as rent to the Director of their firm

for renting to company the immovable property owned by the Director. The department has

sought to charge these expenditures as services under Section 65B(44) of the Finance Act, 1994

by contending that the Directors, being owner of property, has become service provider and the

appellant has become service recipient. As the appellant firm is a body corporate, it has been

contended that they become liable to pay 100% of the service tax payable in respect of such

services under reverse charge mechanism under Rule 2(1 )(d) (EE) of the Service Tax Rules,
1994 read with Notification No.30/2012-ST dated 20.06.2012 as amended by Notification

No.45/2012-ST dated 07.08.2012.

6.1 The legal provisions contained under Section 65B(44) of the Finance Act, 1994 are
reproduced below:
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"service" means any activity carried out by a personfor anotherfor consideration, and

includes a declared service, but shall not include-

(a) an activity which constitutes merely, (i) a transfer of title in goods or immovable

property, by way ofsale, gift or in any other manner; or (ii) such transfer, delivery or

supply ofany goods which is deemed to be a sale within the meaning ofclause (29A) of

article 366 ofthe Constitution; or (iii) a transaction in money or actionable claim;

(b) a provision ofservice by an employee to the employer in the course ofor in relation

to his employment;

(c) fees taken in any Court or tribunal established under any law for the time being in

force.

Section 66E of the Act specifies declared services, which reads as under:

SECTION 66E. Declared services. - Thefollowing shall constitute declared services,
namely:-

(a) renting ofimmovable property

(b) construction ofa complex, building, civil structure or a part thereof. including a
complex or building intendedfor sale to a buyer, wholly orpartly, except where the
entire consideration is received after issuance ofcompletion-certificate by the
competent authority.

Explanation.For the purposes ofthis clause,

(1) the expression "competent authority" means the Government or any
authority authorised to issue completion certificate under any lawfor the
time being inforce and in case ofnon-requirement ofsuch certificatefrom
such authority, from any ofthefollowing, namely :-

(A) architect registered with the Council ofArchitecture
constituted under the Architects Act, 1972 (20 of1972); or
(B) chartered engineer registered with the Institution of
Engineers (India); or
(C) licensed surveyor ofthe respective local body ofthe city
or town or village or development orplanning authority;

(JI) the expression "construction" includes additions, alterations,
replacements or remodelling ofany existing civil structure;

(c) temporary transfer orpermitting the use or enjoyment ofany intellectualproperty
right;

(d) development, design, programming, customisation, adaptation, upgradation,
enhancement, implementation ofinformation technology software;

(e) agreeing to the obligation to refrainfrom an act, or to tolerate an act or a
situation, or to do an act;

(I) transfer ofgoods by way ofhiring, leasing, licensing or in any such manner without
transfer ofright to use such goods;

(g) activities in relation to delivery ofgoods on hire purchase or any system of
payment by instalments;
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(h) service portion in the execution ofa works contract;

(i) service portion in an activity wherein goods, beingfood or any other article of
human consumption or any drink (whether or not intoxicating) is supplied in any
manner as a part ofthe activity.}

[(j) assignment by the Government ofthe right to use the radio-frequency spectrum
and subsequent transfers thereofJ

Further, the legal provisions contained under Rules 2(l)(d)(EE) of the Service Tax Rules, 1994

are reproduced below:

(d) "person liableforpaying service tax", - (i) in respect ofthe taxable services notified

under sub-section (2) ofsection 68 ofthe Act, means,

(EE) in relation to service provided or agreed to be provided by a director ofa

company or a body corporate to the said company or the body corporate, the

recipient ofsuch service;

6.2 It is observed from the legal provisions discussed above that the term 'service' as

defined under Section 65B(44) of the Finance Act, 1994 specifically includes 'declared service'

and 'renting of immovable property' is a declared service as per clause (a) of Section 66E of

the Act ibid. Hence, if the nature of the activity carried out being renting of immovable

property, the same becomes a taxable service under legal provisions discussed above. It is not

the case of the appellant that the nature of the impugned activity is not renting. It is also not

their case that the said activity of renting of immovable property by the Directors is in lieu of

their capacity as employee of the company. When that is so, the activity of renting of

immovable property by the directors to the appellant company in the present case is a taxable

service under the provisions of the Finance Act, 1994. Further, the reliance placed by the

appellant on the provisions of Income Tax Act and the Circular issued by the Ministry of

Corporate Affairs does not help their cause in the matter as they do not have any relevance to

the facts of the case and the issue under dispute. Therefore, I do not find any merit in the

contentions of the appellant regarding taxability of the impugned service.

6.2 In fact, the taxability of the service provided or received in the case viz. the renting of

immovable property is not in dispute. The dispute is regarding whether the said service, in the

facts of the present case, is taxable at the hands of the service recipient or otherwise. The

adjudicating authority has held that as per Rule 2(1)(d)(EE) of the Service Tax Rules, 1994

read with Notification No.30/2012-ST as amended by Notification No.45/2012-ST, it is very

clear that any services provided by the director to the company, the company is required to

pay Service Tax on the amount of Service received from the Director and that it clearly comes

out that the appellant had received taxable service viz. Renting of Immovable Property from its

Director and an amount of Rs.9,00,000/- rent paid in each financial year to them and therefore,

0
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condition of Notification No.45/2012-ST dated 07.08.2012 is squarely applicable to the said

case and they are liable to pay service tax under Reverse Charge Mechanism.

6.3 It is observed in this regard that the said view of the adjudicating authority does not

seem to be a fair and correct interpretation of law as it is not supported by the language used in

the Notification. The words used in the Notification are 'by a director of a company to the said

company' and not 'by a person who is director of a company'. Therefore, if the director of the

company provides a service in some other capacity, the tax liability would be of the director as

an individual service provider and it will not be correct to consider the same as a service

provided in the capacity of a director of the company to said company. The notification

intends to cover the services provided by a Director of the company to said company in the

capacity of the director post held by him. Other services performed beyond the function of

Director are not covered by the above Notification. Such a view can fairly be inferred on

analysis of other similar kind of entries in the Notification like entries pertaining to taxable

0 services provided or agreed to be provided by an insurance agent to any person carrying on the

insurance business and taxable services provided or agreed to be provided by a recovery agent

to a banking company or a financial institution or a non-banking financial company. In these

entries, taxable services provided as insurance agent ·or as recovery agent are what are intended

to be covered. The said entries can only be said to be referring to taxable services provided in

the capacity in which services sought from such person by the recipient. By no stretch of

imagination, it can be assumed that all taxable services provided by such persons are covered

under the said notification. The intention of the legislation is to cover only those services

provided by the person for which it was necessary to be in that capacity and not all services

which can also be provided without being in that capacity. Therefore, 1 do not find any merit

on the contention of the adjudicating authority that any service provided by the Director would

be attracting service tax under reverse charge mechanism.

6.4 It is pertinent to mention that the owner of the property has given his property on rent

to the appellant and is getting the rent from the appellant being the owner of the property and

not being the Director of the appellant. Appellant is also paying the rent to the owner being the

owner of the property (who has provided service to the appellant) and not being the Director of

the appellant. It is not the case of the department that the Directors have rented their

immovable properties to the company as they were obliged to do so for being appointed as

directors of the company or that the renting services were provided by them as a part of their

function as director of the company. Further, it is a fact that for providing renting services one

need not be a director of the company. The department has not brought on record anything

which suggest that the impugned renting services received by the appellant from their Director

were received by them in the capacity of Director of the company. Whereas the appellant has

contended that the said services were received by them from their directors as owner of the

property and not as a director of the company. They are paying the rent to the person being the

dP"jg» · wner of the property and not being the Director of the appellant and the Director is receiving

O
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the amount not as remuneration for his services as a director but in his individual capacity of an

owner of the property. Such a case, in my view, is not intended to be covered under the reverse

charge mechanism in terms of Notification No.30/2012-ST but rather the director, as a service

provider, would be liable to discharge the applicable service tax liability, if any.

6.5 Further, it is observed that had the Director of the appellant given his property on rent

to some other company, the Director of the appellant would have been held liable to pay the

service tax being the owner of the property and being in his individual capacity as service

provider. Similarly, if such a renting service is received by the appellant from an individual

other than Director, then liability to pay tax, if any, on such service is not on the appellant but

on the service provider. This logic makes it clear that if the Director of a company is providing

any sort of service in the capacity of Director to the said company, then only the service

becomes liable to service tax at the end of that company being service recipient. This is the

intention of law and therefore such words have been incorporated in the said rules and in the

Notification. Further, I find that the CBEC, in their Circular No.115/9/2009-ST dated

31.07.2009 issued on the subject of Service tax on commission paid to Managing Director /

Directors by the company has clarified that "the amount paid to Directors (Whole-time or

Independent) is not chargeable to service tax under the category 'Management Consultancy

service'. However, in case such directors provide any advice or consultancy to the company,

for which they are being compensated separately, such service would become chargeable to

service tax". In other words, the service provided by the Director in the personal capacity to the

Company, would be payable by the person who rendered such service and not by the company

under Reverse Charge Mechanism.

6.6 Under the circumstances, the fair conclusion which can be drawn is that just because

the owner of the property is Director of the appellant, the renting service received by the

appellant does not become taxable at their end being the service recipient. The rent paid by the

appellant company in the present matter, therefore, cannot be charged to service tax under

Notification No.30/2012-ST. The liability to pay service tax in the case would lie on the

service provider. Hence, the order of adjudicating authority to charge service tax amounting to

Rs.5,21,730/- [Rs.4,87,980/- + Rs.33,750/-] under reverse charge mechanism under Rule

2(1 )(d)(EE) of the Service Tax Rules, 1994 and Notification No.30/2012-ST, as amended, is

not legally correct and fails to sustain on merits and requires to be set aside.

6.7 It is further observed that similar view has been taken by the Commissioner (Appeals),

Ahmedabad earlier also in Order-in-Appeal No.AHM-EXCUS-003-APP-0257- 17-18 dated

23.03.2018 in the case ofMIs. Jay Pumps Pvt. Ltd. and in Order-In-Appeal No. AHM-CXCUS-

003-APP-003-18-18 dated 27.04.2018 in the case of MIs Advance Addmine Pvt. Ltd.

2

0

6.8 The adjudicating authority also seems to have made an observation that service tax

liability of the service recipient fastened under Notification No.30/2012-ST dated 20.06.2012,
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cannot become void on the reason that the service tax payable by the service recipient has too

been paid by the service provider. I do not find any relevance to the said observation on the

facts of the present case as no such contention seems to have been raised by the appellant at any

stage of the proceedings in the matter as per facts revealed from records.

7. Since the demand of service tax is not sustainable on merits, 1 am not delving into the

aspect of limitation raised by the appellant. When the demand fails to survive, there does not

arise any question of interest or penalty in the matter.

8. Accordingly, in view of my foregoing discussions, I set aside the impugned order

passed by the adjudicating authority for being not legal and proper and allow the appeal filed by

the appellant.

o 9. ftanafgr af Rt& z4ht# Rqzrt 3qiada fa smart
The appeals filed by the appellant stand disposed off in above tlr s.

2'-81#.
Commissioner (Appeals)

Date: 25.01.2020.

s.%%s,
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Attested

(An~P.)
Superintendent (Appeals),
COST, Ahmedabad.

BY R.P.A.D. I SPEED POST TO :0
To

M/s Span Apparels Pvt. Ltd.,
Survey No.117,
Kalgi Ghar Textile Compound,
Naro!, Ahmedabad-382443.

Copy To:-

1. The Chief Commissioner, COST & Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, COST & Central Excise, Ahmedabad-South.
3. The Assistant Commissioner, COST & Central Excise, Division-IV,

Ahmedabad South.
4. The Assistant Commissioner (System), COST HQ, Ahmedabad South.

(for uploading the OIA)
5. Guard file

6. P.A. File
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